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Q^D. 3. V. 

Eccatum a Modcftino in /. obhga- 
\mi4s.$iide ObL & Aciton. conftitui- 
:urfummum gcnus , cujus varia: 
|Jantur fpccics , quas cx profefso 
'cra&ac noftcr Imperator m ff, lib. 
% KLV]L & fcqu. Hos ipfc vocac 
duos tcrribilcs hbros,qui pofiti funr dc deli&is 
privatis & extraordinariis nec non publicis cri- 
minibus,qui omncm continent feveritatem,pac- 
narumq; atrocicatcm /. 1. §. 8. m mcd. C. de V. L E. 
Mihiinprxfentiarum allibecunam tantiim attin- 
gcrefpeciem>fcilicet Incendium. Ancequam au- 
tcm illam cra&acioncm ordiar, operar prctium 
mihi vifum fuic pra:miccerc cleganciffimum lo- 
cum Ariftocclis /. i. Etb. c. \o. in quo principia &c 
generaliafundamenta praxedencismaceria: con- 
tincncur j Prx aliis vcrfionibus mihi arridec Hu~ 
gonts Grotlltb. i. c. 17. /.1. erudica cranslacio quam 
hocloco fubjiciarDamnidacio^^M/^cribus mo- 
dis inhominum focietacc concingic, ea qux ab 
ignorancia proccdic, Inforcunium dicicur, uc fi 
quis egcric quidpiam,non in aucm exiftimabat, 
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autquodnon putabat,aut non quoputabat mo- 
do,aut non tali finc,ut fi quis fc fcrirc non hoc in- 
ftrumcnto, non hunchomincm,aut non hujus 
rci causa crcdidit, fcd cvcnit quod ipfc non pro- 
pofueratfibi; puta,vcIIicarcvoIuit, autnon vul- 
ncrarc,aut nonhunc nonhocmodo. Ergo h ita 
prxtcr id quod expeftari potuit damnum detur, 
critinfortunium. Atfi itautcxpe&ariacprxvi- 
dcri aliquo modopotucrit,fcdnon improbo a- 
nimo,culpa crit aliqua, nairr cufpar affinis eft, qui 
infc habetagcndi principiunxqui vcro extra hv- 
fclix. Atquotics id quod facit fcicns facit,nort 
camcn deliberat6,fatcndumcft adcflc injuriam,. 
utquarfaccrc homincs folcnt pcr iracundiam 8c 
pcrturbationcs fimilcs, aur ftanirales aut neces^ 
iarias, nam qui ira commoti Ixdunt, & culpam 
admittunr,ab injuria non vacanr^ ncquc tamcn 
jufti aut improbrdicuntur, at fi quis idcm con- 
fulto admittat, is vero improbus & injuftus rc- 
€tc nominabitur. McrircV igitur qusr pcr iram 
fiunt cenfentur non ex provifoficri, non cnim 
incipit is,qui cr ira qaid facit,fed rs qui iram pro- 
Vocavit,atqacc6fit, ut farpe in judiciisrcrum c- 
jusmodi non h&i fcd lcgitimafiatquarftio, na- 
fehur cnim iraexco,quod quis injuriose fa&um 

cxifttmat. Noatrg&ficut in Cootra<5tibus a*t 
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hoc fa&um fit difputan t : ibi cnim nifi qua: intcr- 
trcffcrit oblivio,omnin6 altcra partium improba 
cft,qux fidcm non implct. Scd an jufte fa&um 
fic,quodfa&umcft cxquiri veJint. At qui prior 
ftruxit infidias nihil ignorans fccir, qua rc non 
mirum, fi alrer fibi injuriam faftam purat, altct 
non putat. Eft tamcn ut & qui tali cx causa !«.■ 
ditiniuftusccnfcri dcbcat, fi ncmpe gqualiratis 
aut propcrtionis normam cxccdat, quod repo- 
nicur,fic juftuscftqui deliberaro jufte agit, alio- 
<jui quis juftc agerc potcft fpontc tantum, non 
& dclibcratq, Coctcrum corum, quac non fpon- 
te fiunt,aliaveniadigna(untaliaminus. Vcnia 
digna,qua?nonab ignorantibus modo,(cd &rob 
ignorantiam fiunt : At fi qua ab ignorantibus ad- 
mittantur,ncctamcn pcrignorantiam,fcd tali a- 
nimi morbo>quicommuncs humansenatura: fi- * 
ncscxccdat, non digna funt quibus ignofcas. 

Ex quo lcdlu dignilTimo loco fatis evidcter pa* 
tct,Damnumtriplicc habcrc originem.VcIenim 
i. oriturcxdolo,quoddolo(um, vcl i.exCulpa, 
quodculpoIumjVcl 3»ex cafufortuito,quodcafu- 
alcvocarifolct./.i^.^K./. Liude negot.gejl. Et ha:c 
ctiam,uti patcbit cx proxime proponcndis, oc- 
curruntinlnccndio, cujus tra&arioncm absquc 
ultcriori prxloquio aufpicabor. A Te autcm, 
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Benevolc Le&or , vcniam & pcto &r cxfpe&o* 
quod hoc ftudii mci Tyrocinium aufus fim p^f. 
blicc tccum communicarc , in quo fcopum, 
qucm prsefpcculatus fum, fortc non femper tc- 
tigi. Tuam,6 Jchova, opcm defidero &humil- 

limc imploro. lllMftf l*^*^ ^^||flri^MPftN|fB^^ 

Thes. I. 

DEfcribi autem potcft Incendium DoLOsuM,quod 
fit damnum altcri vcl ejus rcbusdolo maloini- 
micitia; vcl prxdae caufsal illatum. Vcl quod fit 
pcrpctratio maligna, quiquis ma!a fidc &ani« 
moigncm inaltenus acdificiavcl bona immittit, utda- 
mnum indcoriatur. Dividiturlnccndiumcommuni- 
tcra Dd. inCafualc, Dolofumfic Culpofum. Arg.l.u.ff. 
de Inctnd. rjrc. Angtl. Arttin. tr*c?*tu dt mtlfficiU vtrb. 
Inctndinrio n. i*& feq. Mynfing. ctnt. 6. obftt. n. 2. dr fiq. 
Omncs autcm has tres fpccics hic exponcrc ncc libct 
ncc licct.JIdcoque fepofita primarcliquasduas tantiim, 
" ccrtas obcaufas,brevitcrtra£taboMf- Vf$£ 

Confidcrandum hic vcnit I. Subjc&um, quod da- 

mnum dat j Et funt Perfonx. Diftinguuntur autcm ha? 

pcrfonacquod aliae fint doli capaccs,alix non. Conftat 

cnim doli mali cQcntiam confiftcrein v&cupoj noccn- 

di, cx proa?rc(i aurcm agcrccft ex propofitoagcrc /.//.§, 

2. dt parn. fcu data opera Lfin- §. /. dt Inctndiojund. L 10. 

4d L. Corn.de fictr. vel ex voluntate /. 14. d. t. dolus c- 

ntm non porcft eflc absque facientis volu ntatc. Hinc- 

confcqucns cft ubi non adeft tr&cuttaif vcl lxdcndi vo> 

luiuas, lbi ncc dolus commitu potcft. T>fai'J^jfci Krrf 

ill.Ta- 
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'■J: Talis proxrefis &animus lxdcndi ncm cft hinFu- 
riofis,Infanis,dcmcntibus,qua talibus. illos enim fati i iv 
fclicitas cxcufat /. j. %. /. de injur. I. 12. nd L. Corn. de Sicdr. 
l.Jtn. de sdmintftrat. tutor. 1. 40. de Reg. Jur. Et hoc in 
tantumproccdir, ut nc quidcm cxtraordinaria poena fu. 
liofus affici poflit drg. dd. li. Probandus tamen eft fu. 
ror, cnm non prxfumatur, vclcx di&is faclisquc infanis 
/. 27 • dt condit. Inftit. I tj. %.Jin sutem.Jbiut. matrim. vcl 
cxinordinato mcmoriaeftatuautinfania prascedcntcad- 
hibicis etiam intcrdum medicis , nam tanta cft homi- 
num maliria, utpoftpcrpctratum dcli&um adqualcm- 
cunqj prxtcxtum furorcm fimularc lokant Wef.tdtit.L. 
Corn. de Sic n. 2$. In furiofo ccrtis intervailis tali an prae- 
dictaquoquc locum habcrcnt , dubitari po(fit,cum vi- 
dcatur firmius inco cfle animi judicium. Diccndum 
tamenquod idcm obtincat, fi tcmporefurorisdeliquc- 
rit,cum cnim co tcmporc non minus fcnfu careat ac pcr. 
pctuo talis.nulla vidctur cflc divcrfitatis ratio. Si vcro 
co tcmpore, quofanae mentis fucrit, aliquid doloadmi* 
fcrir,a poena non cxcufatur /. t+.ff. de off. Prdjid. 

II. In Infantibus & Infantiar proximis,quos cxcu- 
fat confilii innocentia /. u. adL. Corn. de Stc, l. 2. §. 19. vi 
bon.rit.pt. I. /.§. 32.de SdoStUn. cum cnimnec vellc ncc 
nollc habeant/./ty.</r ufumrationisnondum ad- 
hibcrc polfint,cos ncqucdoloaliquid faccre, ncquevo* 
luntatem laedcndi haberc poiTc rcclcinfcnmus. Acci- 
pimus autem hicinfantcm fcptemannis minorem. /.//. 
C.dcjuredeliber. hxc cnim aetas quicquid vidct,ignorat 
k 1. C. dtfnlfmtna. An autcm hoc ad pubemti proxi. 
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mos quoque cxtendi poffit Q± Et Dd. d. /. /. Jiiris inter- 
prctationcadeosquoqucquinccdum dolicapaccs , & 
funt pubcrtati proximi,b.c. dccimumannum nondum 
cgrcfli, cxtcndi poiTc ftatuunt. WcCcnbcc. Uc.ch.x.tod, 
Quodfane xquiflimumcft,nam quotics m deli&o mi- 
norcft dolus,totics foenaquoqucminor clTcdcbctAn- 
gcU Arct. d. tratf. vtrb. Scitnttr**. 12. Scd in minorc,f. 
pubcrtatc proximo non cft tantus dolus,quanrus in ma- 
jorc,mitiusergOTC&ecum illisagitur. Wcfcnb. d.L Id- 
quc inOrdinationibus quoquc Impcrii cautum cftcvi* 
dcmusp.-0.X>.^r/./7/. ubi in minorcs nonftatuitut 
poena ordinaria. Alii rclinquunt arbitno prudcntis ju- 
dicis,quiid cxcircumftantiisdctcrminct. Zodius tnCorn. 
tdjf. t$t\ dt obl. drAft. »'4t> hac dc rcinfradc pocnis plu- 
ja proponam. fifl ^'^^filffl&tllrtUfc 1 

III. Ncquc proaercfis nequc dolus in iis cft, qui cx 
ncgligcntia&ignoranriaagunt, hienim foliim culpam 
admittunCh* -Itcm in illisyquicx rcpcntino moru & ani- 
mi pcrturbationc,non lcvi mcntis judicio contraria a* 
gunt,utiracundi,quod[cnimflrcx caloreiracundia?jnon 
fit cx animijudicio/. 4t.de R.J. Quamvisnc vchcmcn- 
tcm quidcm iram cxcufarc poflc vidcatur, cum licetira 
quidcm fit furor,non tamcn omntno mcntcm aufcrar. 
Contrarium ramcnomnibusfcreplacctDd. ita tamcn, 
ut a pocna quidcm plane non cxcufcr, fcd tantum mi. 
tigct , cum confilium aufcrat ira , & factum mi« 
nuat. Zcef. d Com.tit. *d L. C. dt Stc. n. 6j. Prxdicta obt i- 
ncnt,fi iracundia talis fucrit,qux dclinqucntcm a mcntc 
quodammodo alicnavcrit , autfi cx juftacaosairapro- 
vcncnr, vcl fidamnum ira il]a adhuc durantc <5c in con- 

tincn* 



tmcnti,non vcro ex infervallo datum fucrir. Thcod. CtJ- 
iqjjvrtm. dtfr. io.th. 4, L* H. Plura rcquifita rcccnfct Gai- 

Hxc jam di^a fUbilimus hoc folidoarguraento: 
Quicunqucdcftituuntur ufu rationis,ncc habcntperfc- 
dum&plcnumanimi/udiciumjillidolodamnumdarc, 
. Sc pcr confcqucns Inccndium dolofum commirtcrc 
non poflunt.Et fubfumimuscx jamdi&is: Atqui furio- 
fus , Infans &c. dcftituuntur ufu rationis &c. E# Vidi. 
musjamquamam Perfonacdoli nonfintcapaccs,exqui- 
btisfimuLmtclligcmus,quacnam addolum committcn* 
dum fmt habilcs arg./r. lnft. dt his qui JuivtUl.juru. Et 
patct nullos homincs mfi quibus firmus animi fcnfus, 
pcrfc&uraqucanimi judicium cft , Inccndii dolofi rcos 
dici poflc. Hi autem rurfus vcl ipfi propnis manibus da- 
mnumigncdant, vcl alios ad immittcndum igncmin- 
fti^ant. Dc quibus infra dc pocnis pluribus diccturv 

Objictum rncendium dolofum cum rcliquis In> 
cendiorumgcncnbuscommunchabct.nempe res quas- 
libctcombuftibilcs , fivemobilcs fivcimmobilcs, fivc 
proprias fivcalicnas, quasomncs hoclococnumcrarc 
vcllcnon diligcnris fcd otiofi forct. Notandum quod 
ctiamin repropria Inccndiumdolofurnxornmittipos- 
th,maxirae fi ignis-co animo appofitusfucrit,ut pcr con- 
flagrationcm propriarum rcrum, v.g> ftdinm , vicino- 
rum quoquc xdcs unkconfumantur. Dn.Carpz.Pr4x, 
Crim />. 1. q. jS. n.jf. Mclioris tamcn mcthodi ^ratia hx 
xcsconfidcrari poflunt, rationc juris,quodinrcs ptiva- 
tas habcmus«£t id aDd.cornmunncrduplcx ftatuitur: 
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Aliud inrc,aliudadrcm,pcr Ltj.Ltt.Lo.$.t Jtdimtt. 
infl*f> dtO.tjr A. Jus inrc dcfiniunt, quodfit facultas 
jurccompctcns,quxipfi rci inh*rct,adcoquca&ionem 
ipfam rcm finc pcrfonaeobligationc pcrfcqucntcm, pro- 
duccns. /• 2f. dt O.&A& §. /. Ittft. dt Adion. vocatur 
Gcrm- ta* WngftdjfSXecrjf / tfxt Wngftcr^ ©crrcfjfigfrif. 
Statuiturhoc a nonnullis Dd. quintuplcx i. Dominium. 
2.Scrvitus. s.Pignus. 4. Jushcrcditarium, & 5.Poflc(fio. 
Lt^.%*i»C.dtjudic. Abaliistantum triplex. Jusadrcm 
dcfinitur, quod fitfacultas jurccompctcns,quaad rcm 
prxftandam,h. e. dandum aliquid vclfacicndum auta- 
liquandopaticndum,pcrfonam cx fa&o fuoobligatam 
habcmus l.j*l.*$.dtO.& A. Horwm itaqucjurium rc- 
Ipc&ulnccndiumdolofumcommittkur vcl in rem,cn- 
Jusdominium plcnum pcncsnoscft,vcl camcujus ufus 
nobis dcbctur,vcl cam quam fccuriratis gratia ob dcbitu 
rctincmus, fivc cam qusejurc haercditario aur fucccflio- 
ne adnospervenruracrar,autctiam cam cujus domini- 
tini utilc pcncs nos cft,dirc£tum autcm pcncs altcrum. 

'^ ,* f rinr ^ ' ^^^ ^; ^^^^ 
" Torma Tnccndii dolofi incomaximeconfiftit, ut 
ignis cxpropofito& dclibcrato animoatqucadeo dolo 
immittatur. Is autcm rcgularitcr non pracfumitur,fcd 
ab accufanrcprobandus vcnit, faltcm cxindiciis & con- 
jec3:uris,ut puta cx qualitatc fa6ti,tcmporisautpcrfona 
rum. Profp. Parin.^r##. crim.p. 3. q. ito. n.6- Bcrlich.^. 
concluf.2s. Non fufficiunt autcm ad talcm probationcnv 
indiciaautconjctturatquaevis , fcd ad minimum talcs 
proptcr quas tortur* quis fubjici potcft. p.J£).,0« £rt. 
zs. nudfc cnim fic fimpliccs conjc&urx aut praefumtioncs 
ncmincm damnant, /, y. C, dt prgbitMbi (^An is,quem 

faxna 



ftmafcrt igncm immififte,"ex folo rumorepoflitrottu- 
ixfubjici>Quodnegatur pcrcommuncm Dd.rcgulam, 
quodfamapcr fcnon fufticiataddeccrncndam quarftio- 
ncm, cum indiciaexquibus dcccrncndavcnir quceftio, 
dcbcantciVcccrfa&cvidcntia , fama autcm fit faliax&: 
plcrumquc ongincm cx lcvi causi ducar. Sunt tamcn 
qmcxiftimainfamam,maximcfi vchemcnsfit,&onum 
. habcar a pcrlonis honeftis & fide digms , non lcvibus, 
furrkicns ad torturam indicium poncrc, & fi probctur 
duobus tcftibus intcgrx opinionis,moti tMf.quidittrtxt. 
dt Accuftt. Vcrum urut hxc opinio uni vcl alrcri placcar, 
tutius tamcn cft aiTcrcrc famam pcr fc non lurricerc 
adrorturam , ex ca rationequod fitindicium valderc- 
motum adcli&o, & fatis falJax fzpius , atqucita nimis 
durum fotct homincm tormcntis fubjiccrc cx nudu fa- 
nva Zcef. in Ccm. ad ff. ttt. dt qutflion. n. tf. Scd quid fi 
isqui fufpc&usdcJnccndio fugiat, anfugiendocrimen 
connrctut,6cidcocaptus torturxfubjici poteft ? Ccrtum 
quidcm cft cx.fuga non levccontrafugicntemoririin- 
dicium , utpatct cxiVbf./i.r. 4. §./. an auttm hxc tam 
magni momctifint,ut cxindccolligipoflitprobariocri* 
minis,& idco proprcr illaquseftionibus fubjici quis pos* 
fit varix funt Dd. opinioncs. Quidam id affirmanr quos 
late rcccnfet Farinac. d. i Aliis contrarium placct, co 
quod|fuga poffit contingcrc cx causa rarionabili aut 
probabili. Diftinguunt alii,anfugaantc inquifitioncm 
formaram aut accufationcmcontigcrit , an vcro poft 
eam. Poftcriori cafu nihil operari fugam conrra fugi- 
ctitcm ftatuunt. Priori cafu tradunr non lcvcm con- 
tra fugicntcm gigni prsfumtioncm dcli&i, iilumquc in 
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majorem fcelcris admiiTi fufpicionem eaderccx hac ra« 
tionc,quod non aliud poflitvidcn cjusmodi fugam cau- 
s£flc,quamconfcicntia- fccletis , 6choc cafu quarftioni- 
bus fub/iri polfc arbitranturZcef. hc. aU. 

Communirct autcm pro fufticicntibus in proban- 
do Inccndio indiciis habcntur hacc , fi quis vcl clandefti- 
ne & occuhc igncas faces, vcl ignca tcla, aliavc fomcnta 
ignem facile coneipicntia domi fua; ptxparaflc a quo- 
quam vifus fucrit,& pauidpoft prxtcrfpcm ki loco,ubi 
alias ignisali nonfohrusjnccndium cxottum fucrit)X 
S).£>.*rt. vonf)timHi\i(tlVbtanbt Bcrlich.iW.4#. nifi is 
qui accufarus liquido probarc poflk.fccam matcriam ad 
fincm licitumdcftjnilicZang.^/^r/nrr.f. i. n. 69. Itcm- 
fi quiscum fuo vicino inimicitiasgclferit, &brcvipoit 
inccndium in vicinr xdibus cxorttim alrer fc abfcntavjt r 
& aliquandiu rcccflit, ctiam prxfumtio contra cum cft,. 
quod is inccndium immiicrit, &ob id torturxnibjici. 
potcft. Quidam tamcn diftinguunt inter inimicitias 
ortas ex causa lcvi & cxcausagravi , quodhoccafu po- 
nantfufficicnsindicium , non iilo, nifialiaconcurrant 
adminicula. Alii ftatuunt ncquidcm capitalcs inimici- 
tias , fi alia dciint adminicula liirHccrc ad rorturam, cunx 
cx cofolo ncqueatqius argui fcclerjsrcus,quod inimi- 
cus fir,. Zocf d. L .u& . MMPy<MjiAtia#UA*t v 

Minasquoqucprxccdcntcs funicicns adtorturanv 
mdicium cffc communis habct Dd. icntcntia, maximc C\ 
perfon&caqusminata, fir malx famx, autaiiasfohta 
excqui minas,fiveracitefivcexpicfseinccndium minata 
ftt,mhjl mtcrcft. Bcrhch.^. /. Poflct caraen dici,cum fx- 
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pc pcr iracundiam k lubricum iingux prorcrantur vcr* 
ba,finc intcntionc cxcqucndi / 7**Jt JuLMajejl. id ju. 
dici confidcrandumcclinqui poflc, qui pcnfitct quo ani-" 
tno fint prolatx minac anabiracundo,auicdaco,an fint 
abfolutx an conditionatx,an dclittum in contincnti, an 
vcrocx intcrvallo fccutum fit. Zozf.dJ. Proptcr hxc 
ttaquc&fimiliaad torqucndum furticicnria indicia, fi 
rcus quxftionibus fubjc&us , & crimcn in tortura con- 
fciVus fucrir, pcena* LL. in cjusmodi inccndiarios dcfti- 
nata* afficitur^quod fi poft torturam itcrumncget,dcnuo 
torqucndus cft,qucmadmodum nupcrrimc pronuncia- 
tum cft aNobilisdmoScabinatu Jcncnfi ad rcquifitio* 
nem Johann Gcorg. fiifctyt* juibracfcnfcorjf iJ.SOlaff 
16?$. Hl$ ifst iln* Wr toifccr ©eor$ Jlrt&rn rrgangcru 
Inquifttion afta frrnmocit $u$cfcr)trfrf / imb t. t>. r. D.$fc. 
g.fc.@.R>.t>.r.>3at Inquifit nocfymaldgtftattitn unt> bt< 
f<wtt/t>af? er an feinc*<5rtefflf>rul>er$ Scfceunejeuer an^ 
lcgcf / unb t>at>urcb cinc crfcftrecJ (icr)e 5cucr*fcrunjl ocrur* 
farf>ef . £)ofcrne cr nun t>or tfffcntlicJjen gcgcgf en ©rticrjf e 
tatbtp ktft&nbu} twWcitat ttrirfc / i(t t>ie in unferm t>ort^en 
Urf ftel {vtde tbef. i+. in fine) aibtttit crEanfe ©fraffe Dc* 
geuere an ir)ro jucxcquiren. <3o(fc er atar WeS&at toit* 
fccr Irugnrn/ foijtcr nxeta inbit Cuftodi unt> t>er£afft #t 
fcringm/un^wmitfelaan^erirxifiacntorturaujfotarbacl^ 
le Httuut *ufccfragen.S3. 9t. QB. 

Tincm tanquam notorium prxfupponimus.Tranfi- 
mus autcm ad Effc&um,in quo cxplicando paulo latius 
cccupabimur. Pcenx in ejusmodi dolofi inccndii au- 
torcs jurc Civili variae funt conftitutx. Puniuntur cnim 
vci capitc /. ulu J. i.f. dt incendto. &c. /, /#, 4dl, drn. de 
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ftctrr. Vcl incendio aut ignis concrematione Lpff. dis 
incendio \ r cl bcftiarum dilaccratione /. ult. %.t.tod, Vcl 
dcportationc ibid. £t hx poena?,t um rarionc facti.t um 
Iocorum,tumquoquc propcrfonarum qualitatc divcr- 
fimodeinfliguntur. 

v * t> o^ki^v ..M .4Wft;u|llP< n-^»UVi • iiMii»mj: 
Quando cnimlnccndium committitur incivitarc, 
vcl oppido, & dclinqucns fivc Inccndiarius fit vilis pcr- 
fona, & domus aliudve xdificium , vcl accrvus frumcnti 
juxtadomum pofitusactualitcr fitacccnfus , Inccndia- 
rius tunc dicitur ignc comburi. /. quindes.p.jf. delncem* 
dio. Et cft ratio quarc ignc comburatur.nam cum inccn- 
dium in civiratc caufando , quamplurimos pcriculo cx- 
ponat , ut incauti viviqucin fuisautaliorumdomibus 
comburantur, idcoxquum cft,ut hicmalcficus cadcm 
abfumatur pcena quam aliisncquitcr prsparavit arg. I. p. 
ff. de Extraord. crimin. Damhoud. in prax. rer. crim. csp. 
h>i n. f. AngcJ. Arcrin./r*#. malef. verb.Incendurto n+ 
mi. Scd fi omnia prxdi&a quatuor concurrant , & inccn- 
diariusfit in aliquograduconftitutus, &inccndium eft 
magnnm, runc non concrcmatur fcd capitc punirur ; Si 
vcro eft parvum dcporrarur L ult. §. u delncend. I. 2$. §. 
n ff.deparnis.Qn}<\ i\ inccndium fiatcxtra mcenia civiu- 
tis velcaftrorum&inccndium magnunv, & dciinqucn- 
tispcrfona in digninris vcl ftatus aliquo gradu fit poft- 
ta, ut vita dcbcrcrci cx bcnignadjfpcnfanoncconccdi* 
runc dcportarur /. 12. de incend. Si parvum cft relcgatur. 
Ar li Inccndiarius cft vilis pcrfona «5c inccndium ma- 
gnum dcbcrdccapirari /. t.frl. te.adL Corn deStc. Si 
inccndium cft parvum tantumdcportatur. Hxc ita Jurc 
Civili obcincnt. \iuu^0u^iu^m .fr& ^tt ttrtrt fl^ 
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Jare Canon* Si quis incendit Ecc]$fiam vcl aliunt 
locumreligiofwmis ipfo jurccft cxcommunicatus c.tu* 
noscxtrtdc ftnt* exeant. fcpuituraquc privaturr4*..*.?*r. 
M),q. /.ubiPontifcx: Si quis malo ftudiofivc proodio 
fivc pro vindicU igncm appofucrit, aur apponi fcccrir, 
arut appofitonbus auxihumr & confilium fcicntcr tri- 
buerit, cxcommunicctur , & fi mortuus fucrit, Chriftia- 
norum carcar fcpultura, ncc abfolvatur , nifi prius da- 
mno,cui intulirfccundum facuitatcm rcfar&o, jurctfc 
ulrcrius igncm non appofiturum. Nccabhacpceni a 
quoquam nifiaPapa abfolvi potcft.ut traditurinr.4*/r 
gUeg. Si vcro alium locum, non cft cxcommunicatus, 
fcd cxcommunicandus 3c damnum tcnctur cmcndarCr 
€. tst4 nos. mII. 

Hodicrnis moribus cx Couftit. Criminali Caroli 
V.Imp. incendiariicjusmodidolofiignis& rlammarunr 
fupplicio affkiuntur,viviq; comburuntur. p. f). £>. 

jtn "jcrbu. J&€ bo*fcaffu$m fibcrwmnfccncn vSrcnncr fok 
Jcn rmt fccmftcucr t>oml€bet\ junrSoDtc gtr jc^f c( UKrDcn.- 

Inccndianicnim.in Repubi. pcrnitiofisfimi antc omnia 
c mcdio tollcnd! & cx humana focictate cxtingucndi 
lunt/Utpotcqui nulla utilitatis pcilc&i rationc, fcdfolo 
odio,invidiaquc ducli,bonum &commodum habita- 
rionis^quod' natura provida fagacitcr ad tutandos homi- 
nesab imbnbus, vcnns, tcmpcftatibus& ahis cocli inju- 
n!«,cxcogiravit,aliis ncquisfimecripiuntj Idcoquc hauc 
xquo ac jufto gravius vifum fuit ImpcratoriCarolo V. 
lnrtcarrocisfimam poenam hujus horrcndi crimims rcis 
itnponcrc.Damhoud./^r. *lUg. Erhxcpucaam quan*. 
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imultis locis etiam inSaxonlcls Provinciis inccndiariis 
hujtismodi dolofis di&ari folcr. Prout hoc icnrcntia 
nupcrrime^ont»©corg.fcri^ 

Jennm combuftus fmtt) in prarlaud. Collcgio Salano d. 6. , 
mcnfis Mtji hujtts *n*i lata tcftatur j vcrbis : 2tte t£r un* 
lnqui fuionada mbtt t>c n vcrfrafffctt ©Cor$ Ariftrn cr^iii; 
gcn/fcrttcnrctf $u3ffcr)icf cf /tmb c. t>. 9t. 3. t>. ® . to. t>. 9t. 
J£at Inquifit gcffan&cn unb frc£ant>f / t>*f? cr t»cn $. 3tprff. 
bt* 2lfccnt»*/an fcint* @ftcffbru^cr^/-Oane/)unbcrf marcf $ 
0cfccunc/iu 736Um$ /^cntr $tlt$tt/mb vorfc&ucri babwdi . 
tint <$ro|Jc fdjAMtcfye uirt crfcf?rccfltcr;c|;5cucrebriinprcriir^ 
fattyf . ,©ofcrnc cr nun vor dffrntltc^ gc£c gf cm ©rrtcbfc 
ttp Wcfcr fcmcr Urjicbf un^^8c6dnfniavcr^arrcf/n>ir^ nr 
tmf &cm $tutt t>om«£chti $um £offc gcfrracftf. QJ,9t. <Z8. 

#\ Ncc diftinguitur an Inccndiarius nobilis & indi- 
gnitatc conftirutus , aut an plcbcjus^intlmiquc.TubfclIii 
homofucrir,dubitari tamcnpotcft , Anidcm fupplicii 
gcnusin fosminasdchnqucntcsftatuipofTir^Er omnino 
arrirmamus,cum proprcrgencraliratem rcxtusin d.4r/. 
jif. tum proptcridcnriratcm rarionis , quz idcm foJct 
conftirucrejus L37.ff.adL.AquH. Nullum cnimcftdu- 
bium,quin foemina altcrius sedcs inccndcndo&com- 
burcndo arque gravitcr dclinquat ac ma(culus , idem 
namquc damnum pcrcam atquc pcrhuncinfcrtur.Ncc 
crimiriis atrociras admittit , ut cxcuiarioncm aliquam 
mcrcantur, nam incendium inrcrgravisfimadcli&arc- 
fcrtur. Quid cnim graviiis <fc arrocius cft,igncdomos 
aliorum acccndcrcundc tamgravcorirurdifpcndium > 
- Ncquc fcxus imbccilliras cas quicquam cxcufarc porc- - 
rit. Quamvis cnim ptoprcr cam muitis in j urc noftro#; 



gaudcant prlvilcgHs, ca ramenuJtracaiusajure cxpre* 

fbs non funt cxtendcnda,/. *//. C. ^ (jrftcj. ignor. 

Anctiatn Inccndiariisob Icve laltcm damnum da- 
tum,& inccnd ium quocunquc loco cxcitarum hxc ignis 
poena dlctan debcar,inter Dd.difccptatur ? Quidam di- 
ihnguu nt mtcrincendiariosfmipliccs& tcmcrarios,qui 
vindictxcupidi cxquadamtcmcritatc unius laltcm hor- 
rca, foenilia, ftabula ahave sdin"cia,niaximc^prope viam 
aliovc loco lohtario pofita , nuiio cxftin&o hominc 
combuilcrun t } <5c inter Inccndiarios famofos, qui vcl ab 
aliis mcrcedccondu£ivclcmifii>vcl propno motu, ccu 
diffidatores ob inimicitias privatas , toti communitati 
damna minati funt, minasquc cxcqucndo,iuccnfis op- 
pidis & pagis tam innocentibus quam nocentibus da- 
mna darelaborarunt. Hosomntno fincuiiodifcrimi- 
ncdamni dari igncpunicndoseiTeftaruunr , idqucnoa 
folum ob gravitatcm hujus inccndii dolofi per fc, tuni 
rcfpcctu communii focietatis, ad quam plane fubvcrten- 
dam bonisdcpcrditis dircctum cft, tum refpcctu priva* 
torum homiaum , quorum Gepe numero magna multi- 
tudoadcxtremam immcrito plane rcdigitur paupcna- 
tcm,rumdcniqucrcfpcclu tims, qui non urinaliisdcli- 
ctis vcl conimodum vcl voluptatcm aliquam exfpectar, 
fcdcx mcra invidiics: noccndi libidincad multorumio» 
teritum tcndit. Damhoud pr. rcr. crim. c. toj. n. /. Scd <5c 
ob alia plura,qua: ibi concurrunt atrocia fcelcra,v.gr. 
diffidationcrn homicidium 5cc. quae fingula pcr fcfola 
gravisGmas mortis mercntur pocnas. Illos verofimpli- 
, ccsinccndianos ob inccndium parjmm cxcitatum , cic 
quo nec h^inincspcricrunt,ncc£aciBrpcrirc potucrunr, 
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«lecitem allis vicinisdamniim datum fuit,aut facilcdari 
potuit, ultimo quidcm fupplicio, at mitiori gladii pceni 
atHcicndos ctTc exiftimant,tum quod m hifcc malcvolus 
homincsparitcr occidcndi vcl aliis infontibus noccndi 
animuscctfct, &rcliqua dclicla infamofisillisconcur- 
rcntiadcftciant , tumquod dc jurcCiv. prodiftrfiratc 
circumftanriarum locifcil.& damni indc fccuti diftm- 
guatur /. 2$\iz.ff.dcpoenis. Quae quidcm fcntcntia, fc- 
cundum jusCivilcconfidcrara,vcra vidctur, Conrraria 
tamcn hodie magis rcccpta cft. Non cnim in infligcndi 
inccndii pccna qualitas loci aut domus combuftx confi- 
dcrandacft,fed potiusdamnum cx inccndioimmincns, 
ipfaquedclidi atrocitas attendcnda, qux talem fupplicii 
fcveritatcm expofcit. Nam cum d. 4rt. /2/. gcneralitcr 
loquatur absque ullaautloci aut fa&i limitationc, non 
minus ignis & flammarum fupplicio dignus ccnletur, 
qui incasaruftica auttugurio,in vill&autpago inccndi- 
um ponit,ac is,qui Palatium in civiratc ignc comburit» 
Quam fcnrentiam multis prxjudiciis confirmat Dn. 
CzTpz.fr4x.crim. p. f. f. //• n. $4. efr feqq* ubi cum quo- 
quequi horrca, aur^ftabulum inccndit.igac concrema. 
tumcfic sefar. ^m^^hSSS^SW ' 

vJfl Q^Num hxc pocna quoquc -locum habcat in eo, 
«jui attentavitquidcm inccndium, fcd non confumma» 
vit? Poflctvidcri quodfic. Nam cuminccndium fitta» 
lcdch&um, quod lnpcrnicicmRcip.&multorumho. 
minum tcndit,in cjusmodi autcmdeli&is, quantumvis 
nonfint confummata, tamcnattcntans puniturpoenl 
ordinaria, pcrind^pcfi eflcntconlummata Damhoud. 

jprtx. rcrum crim. bc. tlUg. & /./. C dc Bftft. &Clmcu. 
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Vcnim cum nonomniadeli&a aequc gravia fint, idcfrc6 
ttcquc conatus omnis seque gravis vidcri potcft, tor u m. 
^ucbocrclinquendum potius arbitrio /udicantis , qui 
pcnfitans circumftantiis vel ordinariam vel mitiorcm 
pcenam rco irrogarc potcft. Nam & L.Corn. i nccnd ia- 
trum a (icario hac partc fccrcviilc vidctur , dum ad poe- 
nam inccndiamicquirit, urdoloejus maloinccndium 
fadhimfit, adpcenam ficariiutveihomipemoccidcsif, 
vel hominisoccidcndicausAcum tcio ambulavcrit /. /• 
JfsdL.Corn.deJkMr.Wid.Antorx.MMttu/ie crtmin. Vi- 
dcturtamcn commodediftingui poflc,aur cniminccn- 
diarius jam pcrvcnitad adtum proximum,puta,materi» 
am igniconcipiendo aptara jaradum pofuit 6c lnflam. 
mavitjvel inflammaturus impcditus cft 5 aut tantiim pcr- 
venit ad attum rcm o tu m , fi ncmpc matcriam pofuit qu i- 
dcm fcdnondum inflammavit. Pnori cafu poenam or 
dinariam ignisinfligi polfc Cnminalifta: fcrcomncscxU 
ftimant,&ulreriuscxrcndunr,licctxdcs nondum ardcrc 
coepcrint, cumquoad inccndiarioscnmcn inccndii per- 
fc&um,licct ignisades nondumarripucrit,nam pcr cos 
non ftar quo miniis rcs adcflrcctum ducarur. Carpzov. 
l.T.f.+.ionft.tf.def.^. Etdchoccafu intclligcndifunt 
Dd. cum & attcntanti poenam ordinariam di&itant. Po* 
ftcriori cafu mitiorcm vcl gladii vci fuftigationis poc- 
nam fufficcrccxiftimant Dn.Carpz*pr*x.crim.bc.slIeg. 
n. 4. Bcrlich.^. 4. concluf24. n. 21. ejr ftq* Jurc Saxonico 
rcs faris cvidcns cft cx NovclJ. Augufti £lccl. Conftis. j?, 

verf. Tladi fccm &mn fofdje. 

XVIII. 

An autem haecpcena ordinaria in co,qui inccndi- 

um minatur vcrbis, tto jj tt tintm tintn tottyn $*\n auffa 



#<Ut$ jVMlWoflc/locum habeat, dubitatur : Quidam ta- 
lcm fimpliuterpro inccndiario habcntDamhoud. d.L 
n.tp. Alh' talcm porius pro fimplici minitatorc habcnt, 
itcquccuTn ordinar»^pocna africiendurn, fcd carccri in- 
cludcndumautumanrdoncc fufficicntcm dcnonorVcn- 
dcndo praeftircrjtcautionem Bcrlich. i.eit.n. 29. Diftin^ 
guimuscum Dd. nonnullis,autcnim is.qui minarurdo- 
mi fua» remanct , aut fc fubducit & forraiTis ad fufpcdU 
loca conftigir, 6c corum numcro fc aflbciat, qui alias fu<» 
fpiciofi funt. Si prius poftcrior fcnrentia locum habc- 
rc potcft Sin poftcrius fi nempe aufugit minitator 5c ca* 
pitur, cumquidcm plc&cndum cffe fcd non ordinarii 
poena ccnfcmus , y>. S). £>.*rt.ijS. 

Nihil autemintcreft fivcipfequis ignem immifir- 
rit five pcralium immirti curavcrit,nam utcrquc&Man- 
datarius fivcLocator& Mandans poena" ordinari^mcri- 
to afrkirur. Illnm quod attinct nullum cft dubium,cum 
irrdcli&i9ob mandatum ncmoexcufctur. Pncrcrca taic- 
mandatum cft rci turpis nequcobligatorium,/. 0.§.j.L 
12. §. n.ff. Msnd. idcd imputet fibi mandatarius, quod 
non perficicndum pcrfcccrit. Zoef. inCvm.tdff. tit.Mand. 
n.p. Et gravitisdclinqucrc vidcturqui lucncauso* opc- 
ram fuam-ad perpetrarioncm tam horrcndicriminis lo* 
cat, quanr qui odio irividiave agitatus idadmitrit, pre- 
rium enim fi<vc merccs interYcniens rcsmlarircr dcli- 
ftum aggravat /. //. § j» & 4>ffde in/ttr. Pra?die>a obti- 
ncat, fiLocator promiflloncm fawlam adimplcvcrit r 
Ca?tcroquin fi erTeeTushautFucrit fccurus,h c. inccndia- 
rius ad inflarrtmandum condudUis nec ijnempofucrir, 
nequc poft inmim contra&um > datamqucpromifllo- 
W&tir ^ ncm, 
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nem , amptius qnidquam tenfaverlt , nctnJquani Ignft 
horrSndo perimcrur fuppficio, fcd alia adflcictur pcenl, 
quia marcriii ad inccndendum apta nondum pofita 5c 
inflammati haut perfc&um & confummatuni cft cri- 
tncn incendii pctd./uper. ■■' &H$%^tfrti(fy ^ &; 

Mandantemquod attincf,quiacum mandatarioin 
paricftculp&, ideo& ipfcordinariapoeuanon liberabi- 
tur, nihilenim intcrcft, urrum propriis manibusdcli- 
&um quiscommittat, aut an auxiliantealrcro faciat^ 
7rf>. de R. ]. cum quod quis per alium facit, ipfcmetface- 
reccnfeturt\7j.^tf.7. tn f7/0.Neccxcufabiteum,quod 
fjffcnfio antea prarceflcrit , nequaquam enim intcr mo- 
dos lcgttima dcfenftonis eum quisrcfcrrct,quoquisaI- 
tcriussedesinccndit.prsfertim fi fparium aliquod intcc- 
ccffcrir,nam fiftatim poft illaram injuriam cx nimioira- 
cundixcalore animo ulcilccndi modumdcfcnfionis cx- 
ccflcrit, ordinaria pcena mcriro ceflabit pcrdi&a/*ar. 
di/put. difricillimum cnim ccrtccft iracundiae calorcm 
co mprimerc l.j8.$8. Ad L. deadult. Infantcsfc in- 
faniis proximos proptcrca quod doliflon fint capaccs, 
inccndium dolofum committerc non pofteftatuimus, 
ideoquc hic cos ctiam cx claflc corum,qui poenam,ob id 
admiflum luunt.excludimus. Dc Pubcrtati proximis du- 
birabatur//^>r.//f. 4. Diccndumtamcnquamvisin mi- 
noribus intcrdum animus fit fatis dolofus , & malitia 
non raro fupplcat aetatcm , infirmirare tamcn judicii ad- 
huc laborant, & fic minor corum cft pcrver/itas, ideo li- 
cerminoraeras non intotumcos kdcliclocxcufct, tan- 
tum tamcn operatur, ut cos ab ordmana poena libcrcr. 
I iQi.dtR.J. Quam fcntcntiam «ctiam confirmar/)^ 
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Csrfz. frtx.trim.d.L ubi juvcnem quendam aobilcr* 
nondum is.annos natum , qui patrcm vcncno nccavc- 
rat, juris rigorc mitigato, capitc obtuncatum fuiflerc- 
ferc.Dc furiofis idcm judicium efto pcr d.fuf. inth. K 

Pergimusad alteram inccndii fpccicm, ncmpec- 
amcuiculpacaufamdat. Animusquidcm crathancpa- 
ricum fupcriorc mcthodo tra&are, vcrumcum tcmpo* 
rccxciudar, propcrandum crtj idco potisfimas faltcm 
controvcrfias,quaein praxi utplurimumcirca hoc inccn 
dium moveri (olcnr, difcutiam. Fundamcnti ioco prx- 
fuppono culpam cflc tripliccm latam lcvcm 6c lcviflV- 
mam. Divcrfimodeigitur,pro tnplici nimn um culpx 
diftinctionc, inccndium culpa committi dicitur. Yelc- 
nim committitur Lata vcl Lcvi vcl LcvisGmicuJpa. 
Quos fingulos modos breviterperluftrabimus. Lata 
culpa* incendium committit is, qui talcm curam in ignc 
cuftodicndo non adhibct ,quam quivis homo adhibcrc 
folct,vcI qui pcrfummam & diftblutam fuam ncgligcn- 
tiam aut iuxuriam incendio cauiam pr.vbct /. tu de in- 
(tnd.S\c<\w\ materiam igniconcipiendoaptam v.t . ftra- 
men>focnum,aut finiilcquid, prope locum, in quo ignis 
quotidie ali folcr,ponat,is m lata culpacft» Item fi quis 
ki ftipulam aut fpinam fuam comburcnds ejus caufa 
jgpcm dic vcntofo lmmifcrit, & ignis ultcrius cvagatus 
viaui fcgctem aut vinutn laeferir, auc qui non oblcrvarir, 
ne ignisJarius progrcdcrcrur, hujus culpae rcuscft pcr 
Ljo.$.j.gd£. Aqutl. nam & is qui occafioncm prabet, in 
culpacft. /. tad. Si verodie tranquiilo auraquc placida 
immittatJgncm , & poflcaventus oiiarur,qui 12,11 cm ul- 
tcrius m vicini fegctcm infcrat,dumiuododcbitam diU- 



jentiam inavmcndo autcxtingucndo ignc adhibuerir, 
culpa vacar./.y<?.§. /. eed. Dc pcena hujus inccndii lata 
culpa com m irtl.varia? cxranr Dd. ppinioncs proptcr tcx- 
tum in /. ti.ff detuceud. cx qua icgc quidcm coliigirur 
punicndum cflc inccndium lata cuipa commiflum , poe- 
na autcm ccrta non cxprimitur. Quidam poenam mortis 
mftigcndani ftatuunr , quorum opinioncm tamcn o- 
mncs fcrc Ncorcrici rcjiciunr, moti potisfimum hac ra>- 
tionc, quia iata cuipa non infamat. §. ult. Ioft.de/ujp. tu- 
eor. E. multo minus poenam mortis inducct , ncquc 
ftantc hacopinionc jura juribus concordarcnt. Alii poc- 
na quidcmcorporali^.g. mcmbn muuJationc, nutiorc 
ramcnquam in dolofo punicndum cftc ftatnunt. Aiii 
alitcr , prour quamplurimasec varias hacdcrc Dd. opi- 
nioncs larc recenfct Aogel. Aretio. d. tmct> n. 4. Re&ius 
nobis vidcntur faccrcilli, quihoccafu pccnam arbitra- 
riam cftc dicunr, ita ut judcx pro quaJitatc fatti pccnam 
aliquamcorporalcmcitratamcn mortcm , vcipceaam 
pccuniariam aurgravcm aur Icviorcm imponar , idquc 
probar Fdriudc. cj. uo. n. iS. in fu. ubi dicit qucndam, 
quod pcr jocum,atqucfic lataculpa, igncm in duos lar- 
vatos ftupa induros tripudiantcs pofucrat, quipcnitiis 
combaftifuiftcnr.aifi corum confocii igncmcum nivc 
cxtinxiflcnt , ad trircmcs pcr bicnnium fuiftc condc- 
mnatum.. . ftojtf ^rj [ h|nj\t»p i j|flB|i>^d^ii|jliM^^|ii 1 jj i, 

Q^Aninccndjarius praacr hanc poenam arbitraji- 
am addamni & inrcrcflc pr<eftarjonem quoquc tcncatur? 
Etarrirmatur pct Lp.detnctudto&c. Nam cx quovisdc- 
li&o fivc pubJico fivc privato duplcx jud icium nafci, ncc 
nchoato judicio criminali im pcdin qucnqur. m,quo nn- 
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«us k civile inftituat , tradit /. ult.fde furf. tfrluh; 
ff. de privttt. dtlttf. Limiratur tamcn haec rcgufa , fi 
aftioncs fingulx tcndant ad divcrfos fincs & alrc- 
raf.^r. rcm, altcra vcro pocnam pcrfcquarur. /. un.C. 
quttndoucl.ctv. crimtn.prtjud. Qjando cnim cx uno fa- 
&o plurcscompctunt aclioncs , qu.c non zd cundcm fi- 
nem fcndunt.fcdaddivcrfos, putaad vindi&am&rcm 
familiarcm damnumvcdatum pcrfcqucndum,tunc una 
peraltcramnon tollitur. M*gnificw,Nobi!isftmtss,Amplu- 
fimus & Confultisfimus Dn. Chriflophorus Philippus Rtthter 
JCttss ctleberrtmus rjr Facult. Jurid. Ordin*rius 3 Trstceptor 
4c Promotor meus perpetim colendus in reg.juris, re^. *. n. 
4*. Secusfi utraqucad vindi&am tcndat, tuncuna altc- 
ram confumit./*7.§. udeinjur. Ad cmcndationcm au- 
teni intcrcflc&damnorum hoccafu iIIatorum,itcm ad 
rcftitutioncm rcrum duranrc inccndio ablatarum con- 
fcqucndam,p!uresdantur latfo attioncs. Potcftenim a- 
gcre vcl cx Edi&o Prxtoris, vcl aclionc furti, vcl ex L. A- 
quii. F*rtn. d. I. Ncccfleautcm eft, ut agcns probct quan- 
tum damnidatum fucnt^. § .4. inft.de iegttt. quod fi a- 
liundc probari nequcar, potcft ficri juramcnro in litem, 
Berld.l. vcldamna 6c intcreifc ajudiccad ccrtamfum- 
mam «ftimari, &inccndiarii confcicntiaevcl juramcnto 
minorarioniscommitti. idem d.i. H&cpcenaincendii 
laticulpacommifliatiicitur quoquc is, qui pcr cbricta- 
tem incendio caufam dcdit. AngcL d. L n. 5. Dn. Cdrpz.ru. 
pr*x. crtm. d.tj. n.j7. ubi Seabinos Lipficnfcs in cafu,quo 
pcr cbrii cujusdam polcntam torrcfacicntis vulgo b($ 
SOfiMjm» fupinam ncgiigentiam inccndium magnum 
cxortumitapronunciatum rcfcrt: @o tvitb t>cr wfrafffe 
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famfeif / tntwfl* tttbtt $<$mQ)ttMhm$ t>f*$o&v 
jauffrne fid? be fltffc n/ unfc Da&ep groffrn ©cfjafcfn wrurfa* 
r^ffitn^ernjum^x^prf unt>3l>fcr)ru ^ffcnthcf^ biUt.a $ur 
©fattpr grfcMaarn/ unt> nacfj aua3ffl(int)rnrr^rt^flraff^ 
fcfr &nM* wnnrfrt?, t^ft^ w^^ic 

Lcviculpa committit inccndium is,qui in habcn- 
doaurcuftodicndo ignc noncam diligcnriam adhibcr, 
qaam quivis frugi & prudcns parerfamilias ad cum mo- 
dum qoem hominum naturadcfidcrar, rcbus fuis adhi- 
bcrc folct /. uff deperic. ejr com. reivend. Hujusmodi 
inccndii rcus ad damni rcftirunoncm,quin rcncatur nul- 
lum cft dubium. Huic pocnx fubjaccnr omncs qui cx na- 
turA conrrattus lcvcmculpam prxftant, ut vcnditorcs 
anrc rci vcndita: traditioncm, itcm conduttorcs & inqui- 
lini,(i corum culpa inccndium ortum fucrir. Sed quid, 
fi condu&ori inimiciti* intcrcclTerint cum alio & hic 
igncm in domo condu&oris ponat cx quo & domus 
condu&a&aliae plurcs vicinorum «dcsfunt combufta\ 
an tunc condu&or & domino & vicinis ad damni rcfti- 
nnroncmrenetur? PotTetvideri quodnon,cum incon- 
gruum fir, ur idquodprxrcrvoluntarem accidit,rcdun- 
dct nobis in perieulum c. dtletJus exi.de homictd. & quod 
dcli&um altcrins nemini noccrcdebcat /. ob nunt.adp. 
C m nx.fro wnrtt. i /an imw. C. de Pan. Contrana ta*» 
mcnopinioaplerisquc Dd recepra eft, cum inccndium 
fa&um fueritoccafionc lnimicititfcondu&oris cum al« 
rero ide'o<$uc tclte tcncri eum ad emcndationcm/. 2$. §. 
4*ff Lomti *rg. I /f. *dL. C. de Sicar. & nihilintcrcft , an 
cnfplcondu&ons , anvero noninimiciria?OTt#fucrint> 
iscnim qui taicm lniimcitiara habct , dcbct fuam do- 
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mumcantidscuftodire , vel pacem cuminimicisinicc 
Bcrltcb. d.l.n. 67. An autcm vicini immcdiate ftatica 
conductorc convcnirc poflfint dubitatur ? Adquod dubi- 
um rcfpondct Farinac cj.e. 2.91.69* quod vicini dcbc- 
ant prius agerc contra autorcs inccndii , &. fi contra cos 
non poflfinthabcrc rcgrcflum , runcin fubfidium & non 
alitcr agcrc dcbcamcontraconductorcm. Si vcro ignis 
immiflus fucrit abinimicis Locatoris, conductor abfo l- 
vitur,cum non fit in culpa,ncc hoccafu Locaror pcnfio* 
r»cm a conductorc cxigcrcpotcft , fcd ipfc potiusadda» 
mna conduclori obligatus erit , cum inccndium ckda- 
mnum inde iccutum dicatur datum culpa Locatoris, vcl 
faitem fattum ad injuriam ipbus Mf/csrJ. vohm.i. 
JProbgt. 

i 11 V II 1 U^l fljWl^ i ^ ^ 

"Q^ Anhujusmodi incendiarius przter rcftitutio- 
nem damni aha pocna coxpoxali vel pccuniaria fifco ap- 
plicanda affici poffit? Quidam cxiftimant, quodnulJa 
pocna criminaliter coerccri poflfit , fcd rantum cmcnda- 
tionedamni,quod finon poflitcmcndarc,Iuat incorpo- 
rc,& hancfcntcntiam probant *x l. p.dc tncend. Vcrum 
cumillc rcxtusagat dcculpa lcvisfwna, quas mcrito cri- 
mtnalitcrnon punitur , jdcohaec opinio fubfiftcrc nc- 
quit. Alii diftiuguunrintcr culpam Jcvcm conOftcntcm 
inomittcndo& intcr cam quxconfiftir incommittcn- 
do. Hancnonautem jllam cnminalitcr puniri pollcar- 
bitrantur. Quas ramcn opinioncs omncs rcjicit BerL 
d.loc. 6c indiftmdelivcculpa Jcvis confiftat in facicndo 
five in ncgligendo , incendianum crimmaliter feu pccu- 
niaritcr, ita utpccuma flfcoapplicetur puniri porTc fta- 
tuit,atquc iu vcrba cnmmaiiter <3t pccumaritcrpro iis- 
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dcm haber. Cu/us fentcntia veritatiquoque magiscon* 
fcnuncacflcvidetur,quando cnim multa fifco appJica- 
tur tunc pocna non m iniis cri minaiis appeJiatur ac fi cor. 
poralis infligcrctur. Sic aftionc injuriarum criminali* 
tcr inftituti, rcus nuJia corporis afflidiva, fcd rantum pc- 
cuniaria pcenafifco applicanda afficitur , & idco nihilo* 
minuscriminaJisaaiodicitur. ITefenb. incom. gdtit. dt- 
Prrvtt. dclitt.* % *lt. Quantitas autcm hujus pcena: rclin- 
quitur arbitrio judicis, nihilcnim ccrri circa hanc pce* 
nam in jurc dcfinitum cft, ubi autcm ccrti nihil dctermi* 
natur, tunc iJIud arbitrio judicis rclinquitur /. /. §. ult.ff. 
dejuredciib, -Quodfi inccndiarius damni cmcndatio- 
ncm, rcrumquc inccndio abfumtarum rcftitutioncm, 
autpoecumpccuniariam, forteobrcm anguftam domi 
folvcrcncqucat, modica&Icviori corporali caftigatio- 
nepuniripotcft. Qucmadmodum hocteftarur^Vy?»*. 
*dff. tit.de inctnd. ubi pocnam reJcgationis didaram ali« 
cui rcfcrt. Ut autcm h* prariiftae poenae locum habcant 
rcquiriturutrcusJiquidis probationibus abaftorc con* 
viausfucrit, quod culpaejus cxcitatum fit inccndium. 
ah&addamnum rcfarcicndum non tcnctut MrgJ.pen.ffl 
dcincfndJ.r. §.*. commcd. Schnobel.dtfr.udff. 7 . n.6.& 
id tnmMbilufimtu, Amplufimm, Confuitufimw, atque Ex~ 
celltntufimm Dn. Prtfes Prtceptor atque Pttronm mcm * 
tcrnum devenerandm. in CoIicg.Trtvtto. 

LcvifTima cuipa inccndium committitisquiomi- 
fitvclnonfccit quod optimus , prudcntiflimus & dili. 
gcnuflimus & maximc induftrius patcrfamilias non o- 
miffurus vcl fafturus fuiflct, ctfi is in rcbus fuis ut & alius 
patcrfam. bonusfc diligens talcquid omittcre vcl faccre. 
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confudverit /. tS.ff. Commod. §. ult. inft. de ficiet. BerRck 
d,L Puniturhujusmodiinccndiariusfolu mmodbdanv* 
ni inccndiodati rcparatione/.p. h. t. /. *t.ff. depern. nuila; 
autcm prattcrcam criminali pcena affici potcft juxtao- 
mnium Dd.fcrmefcntentiam F4rin*c.d.I. n.20. nifiquis 
nonfucrirlolvcndo tuncrc&e pocna corporali miriori 
tamcnafticitur/.^.^wrW. Ad cmendationcm damm 
rc&e quoque quis obligatunr, ctiamft culpalcviffpma in 
omittcndo fucrit. Non obftar, quod ahas in L. A qmlia 
tantum culpa lcviffima quat infacicndo, non caquxin 
omittcndo cft vindicctur/./J.^<r». nam lcx inccndiarit 
divcrfacftaUAquilia l.7\*3-dc PtcJ.ITefenk. d.I. De 
hoc inccndio Icviffima eulpa exorrorcncturomnisqui 
ad icviflimat cuipx praiftationcm obligatur. Bcrlub* d.L 

Quxri folct ingencrc circa inccndium culpofuou 
AnDominus fcu patcrfam- rcneatur cx inccndio famili* 
fcudomefticorufuorum ? Quidam indiftin&eaftirmant 
cx rationcquod patcrfamilias fu caput fam i!ia? eujusinv 
pcriorcliqui omncsobcdiunr, <5cidc6cjus culpa? vidcri 
adfcnbcndum, quod minorcm quarn parerat, adhibue* 
ritdiligcntiam, nifiabsqucfuorumculpainccnditfm op- 
tum fuiflcprobarcpoftit. Alii planencgantqoosomncs 
rcccnfct F*rin. d. n. c.j. n. ///. ejr feq. Diftingirimus po» 
tiusaur decerra & dercrminata pcrfona exfamiha con- 
ft ar.au t non.Pnori cafu Dominus non rcnctur, poftcrio 
xicafu tcnctut patcrfamiiias dc inccndro in domo cjuf 
orco, quia in dubio pr.vfumirur Dominus & patcrfami* 
liasadhibuiife mtnovcm difogenriam, quam detxiit, pra> 
tcrca , quod- ad ipfum principalitcr fpcctat diligcnnafic 
cuilodia domus>6c corum qua: uidomo iunt /. 27. §• p-ff 



mJl.Af*:l. Rarius fl pcrfons jam apparet ccrta, fabdl- 

ftinguitur, autilla pcribna deliquit circa otficium fuocn 
dcmandatum, autextraofficium. Prioricafti quinDo* 
minustcncarur, nulium cftdubium, nam cum indcfcn* 
tiat commodum , ndrttniquum crit ut quoqucfcrat in> 
commodum § ^tn(t. dt Emt. rtnd. /. /#. de Keg.jurts. /.//. 
§. 4.ff. de Ugtt.prtftM*. Poftcriori cafu non tcncturpa* 
tcrfamilrts^uticxprcfsedcciditur/»/^.?.^.^.^!.^»//. 
Sunttamcn &cafusnonnulli,ubipatcrfam. cxincendio 
lcvicutpl domcfticorumfeu famulorum orto tcnctur, 
licetin ofticionon dcliqucrint, fcd cxtraillud,puraquan- 
do Dominus fciens famulum pcriculofum cbricratiad- 
diftutn, matevefamarrcbus fuis ftxEcit Berlicb. d.L 

XXVII. 

Quatriquoqucfolcr. Anis qui viciniardcsdcmoli- 
rur, inccndii afuis avcriendi caufsa tcncatur ad damni 
prxftationcra ? Negatur pcrcxprcflfum textum in/. 49. 
' 5. ult ff.td L. Aqutl nulla cnim ibifubcft injuria, nartl 
dcmolitioralis|fpc&ar addcfcnfioncm fuarurn ardium, 
quzjurepcrmiria/. f.%.7. deincend. Prancrcais qui hoc 
facit, jufto mctfi du&us, ncignis ad fc pcrvcniret, vicini 
«dcsdiruit/. 49. tlitg. Cum non folum prifentcm vim 
fubmovere liceat i'cd & impcndcntcm , & ea quae cx im- 
provifo, cafu & cx ncccflTitatc magis quam fraude acci- 
dnnt,nunquam noxajimputantur. 1.4$.% 4>ff*d L.Aquil. 
Schvt. Difp. jf.th. 7. Qmdam voluntdamnum refarcicn* 
dum cftc ar^icinis per /. /• rjr J. *d L. Khod. dc ia£lu. ubt 
fuccurrirur ci, cujus rcs m iflxlunt pcr alios , quorum rcs 
falvae. Vcrum divcrfa cft ratio m illis , nam ibi idcd 
reliqui renenrur, quod omnium rerum aequalc crat pcri- 
culum,utnonmagis uuiusrcsfacric muccnda quam aU 
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terius atque idco ei cujusresmiflfa aliasfalvasfccit, fuc- 
curritur. Zeef. inCom.ff.*d L. AqutLn.i6.infin. Sitamctl 
itaconvcncritintcrvicinos utfiuniusaedcs adconfcrva- 
tioncm totius vicinix dirucndx foccnt, rciiqui damnum 
communi contributionc rcftituturicflcnt,tunc mcrito 

damnum palTus rcftitutioncm,crt:pa&o pctit srg. Ut. 
* §. f.ff. dtfofSchot*. loc. *Ueg. n. S. 



COROLLARIA 

Tltr*quc ex Collcgio P*ndec7*rum Priv*to NoWufimi 
Dn, Prtfidis *d difpmutioncj Schnohelii 

Q_. A n liceat eliquem occtdere pro defenfione rerum futrum ? Neg. 
An iuro^neJi* de jure Civili Romano Gt licira ? K. 

An populus Romanus in Principem potcftatem contuleric cumuJati vc an ab- 
dicativef. privativc ? Dift. iPli f iknrttl C\ nTi 

An j udcx debeat judicare fecundum atfta, ur vocant, & probata, an vero juxta 
confcientiara ? Dlft. NobililTimus Dn. Pracfei. 

An de jnrc Civ. nomen a&ionis inlibello debeat exprimi ? AfF. 

An libellus & ante & poft Iiris conteftationem pofCt mutart ? Affirm. 

Anremedium L. 2. C dc Refc. Vendit. etiara iocum habeat in 7>ansac*tiov 
ae? AtF. 

An Cont ra<5tus metu initus, fit ipfo jure nullus ? Dift. 

An minor babcat reftitutionem in inrcgrumfi contraclum invalidum jureju- 
rando confirmavit ? Neg. 

An jut altitis tollendi fit fervitus ? D. ftj^tajto» MIMK~ 
Anisquiqucndammortiferovuinerepcrcuflir, an illc quipoftea illumexa- 

nimavcrir, renctrurdcoccifoan prior ? Dift. 
An fponfiones fint licitar ? Aff. r ; 

An Exceptio non numerat* pecunlac polTit poft biennium orpnnt , G debitor 

velitonusprobandi in fe fufcipere ? AfF. 
An Perjurii de jureCiv. Rora. ftt conftitutaptrru ? Aff, 
An legati Impp. Regum Principum &c« fint foluri LL. civilibus feei pure po« 

fitivis cxterorum , ad quos mirtuntur ? AfF. 
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